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IN THE UTAH COURT OF APPEALS 
BOUNTIFUL CITY, 
Plaintiff and Respondent, 
vs. 
DAVID W. GEMMILL, 
Defendant and Appellant. 
REPLY BRIEF 
Case No. 880533-CA 
SUMMARY OF THE ARGUMENT 
The d e f e n d a n t ' s f a i l u r e t o s u b m i t a w r i t t e n i n s t r u c t i o n 
d o e s n o t r e l i e v e t h e S t a t e o f t h e b u r d e n t o p r o v e b e y o n d a 
r e a s o n a b l e d o u b t each and e v e r y e l e m e n t of a c h a r g e d o f f e n s e . 
ARGUMENT 
S t a t e v . L a i n e 618 P .2d 33 (Utah 1 9 8 0 ) , s t a t e s t h a t : 
[ a ] n a c c u r a t e i n s t r u c t i o n upon t h e b a s i c 
e l e m e n t s of t h e o f f e n s e c h a r g e d i s e s s e n t i a l , 
a n d t h e f a i l u r e t o s o i n s t r u c t c o n s t i t u t e s 
reversible error. 
At t r i a l defendant a t t e m p t e d t o have t h e c o u r t i n s t r u c t 
t h e j u r y a s t o t h e b a s i c e l e m e n t s of t h e o f f e n s e . ( T r a n s c r i p t 
7 2 - 7 4 , h e r e a f t e r T . 7 2 - 7 4 ) . The c o u r t refused to so i n s t r u c t us ing 
a s a t l e a s t p a r t i a l r e a s o n i n g t h a t d e f e n d a n t d i d n o t h a v e a 
written instruction to give the Court (T.73-74). 
The Utah State Supreme Court has heretofore ruled that, 
with respect to basic elements and a sense of fairness with 
regards to constitutionally secured rights of due process, failure 
to object to an instruction will not be fatal to an appeal (see 
State v. Turner, 736 P.2d 1043 (Utah 1987); State v. Lesley, 672 
P.2d 79 (Utah 1983) .) 
It would have been minimal inconvenience to include the 
short phrase of "to a degree which renders the person incapable of 
safely operating a vehicle." in jury instruction number 7. The 
court took the time and felt it was of no inconvenience to change 
its standard instruction to eliminate reference to the ,08% blood 
alcohol content (T.74). There the court just called it "a 
secretarial thing." 
If failure to object to an instruction is not fatal to an 
appeal when it goes to a basic element then failure to submit a 
written instruction as well should not be fatal. The burden is 
nontheless on the State to prove each element of an offense. 
CONCLUSION 
Based upon the court's failure to instruct the jury fully 
on the basic elements of the law and further based upon the 
State's failure to prove defendant's guilt beyond a reasonable 
doubt the basic elements defendant requests that this court 
dismiss this case or in the alternative remand for a new trial. 
Respectfully submitted this ^ day of April, 1989. 
Bruce Oliver 
DIUMENTI & LINDSLEY 
505 South Main Street 
Bountiful, Utah 84010 
Telephone: 292-0447 
Attorney for Defendant/Appellant 
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A D D E N D U M 
you do that while the jury is deliberating. 
MR. OLIVER: Thank ypu. There's one other 
additional thing, your Honor, that I would like to, with 
regards to instructions. I do not have an instruction 
prepared on this, inasmuch as I wasn't aware of what 
instructions the Court was going to provide; however, I come 
back to the same basic argument that I had at the time I made 
the motion for the directed verdict, and that is that under 
the statute which he's been charged, there are two elements, 
there are two aspects to determining whether or not he's 
under the influence of alcohol. 
The first is whether there's a .08, which in this 
case, there's not a test, and so consequently exception that 
that's not applicable; but the second portion talks about an 
actual condition that must exist in order for the statute to 
be fulfilled. 
THE COURT: Uh huh (.affirmative) . 
MR. OLIVER: Instruction No. 7 -points out just the 
basic elements, he's got to be under the influence, he's got 
to be in the State of Utah, City of Bountiful, and he's got 
to be driving, but Instruction No# 8 goes to talking about 
being under the influence of intoxicating liquor* It does 
not address the specific language of the statute inasmuch as 
he~it does not state there that he's incapable of safely 
operating a vehicle. It talks about a reasonable and 
72 
10 
11 
1 prudent—-
2 THE COURT: He fs unable to operate a motor vehicle 
3 unsafely when—as a matter of law, when his nervous system, 
4 brain or muscles, or his abilities of perception, coordination 
5 or will or judgment are ^o affected* as to impair to an 
6 appreciable degree, his ability to operate the vehicle* 
7 MR. OLIVER: I appreciate that, your Honor, but 
8 that's not the instruction that is provided there. It just 
g J talks about being under the influence and it doesn't talk 
about— 
THE COURT: Yes, in No. 9's the definition, or 
12 I No; 8's the definition of what that means. 
13 MR. OLIVER: But it doesn't say anything about 
14 J operating a vehicle safely. 
THE COURT: W e l l — 
16 I MR. OLIVER: When you read that, as you read that, 
17 your Honor, it doesn't say anything there about operating a 
18 vehicle safely. It talks about—> 
19 J THE COURT: No, 7 and No., 8 construed together, I 
think, meet the requirements of the law. You don't have a 
proposed instruction anyway; is that correct? 
22 | MR« OLIVER: My proposed instructions, your Honor, 
23 ,would simply include the fact that h e — 
24 I THE COURT: Well, do you have one with you? Do 
25 y ° u have one prepared? 
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MR. OLIVER: No, I don't, your Honor; however—• 
THE COURT: All right. The Court— 
MR. OLIVER: —however, I would propose that the 
instruction include this, as No. 4 was amended to eliminate 
objectionable portions— 
THE COURT: No. 4 was already, it's just the Court 
drew a line through it and we can still read it. 
MR. OLIVER: I appreciate that, your Honor. 
THE COURT: This just was a matter of tidying it 
up, a secretarial thing. 
MR. OLIVER: Thank you, your Honor. 
Can I make a record, so that I can have it if I 
need it? 
THE COURT: Yes. 
MR. OLIVER: Thank you. 
THE COURT: You may have the benefit of the record. 
Why don't you, again, you do that while the jury's out, so 
that you can take your exceptions then. 
MR. OLIVER: Thank you, your Honor. 
THE COURT: Would you ask the jury to step back 
in, then? 
I (Further proceedings, recorded but not transcribed.) 
THE COURT: Mr. Oliver? 
MR. OLIVER: The proposed jury instruction that I 
made with regard to circumstantial evidence that was identified 
24 1 
